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Introduction
1. We are the Disability Charities Consortium (DCC), an informal coalition of seven disability charities: Leonard Cheshire Disability, Mencap, Mind, RNIB, RNID, RADAR, and Scope. We offer information, support and advice to over ten million disabled people in the UK. The DCC comes together to work on issues of shared concern, including disability discrimination legislation. For the Equality Bill we are working with Sense and The Guide Dogs for the Blind Association, and this paper is a joint submission from our nine organisations.

2. We welcome the opportunity to comment on the Government’s proposals to improve protection from disability discrimination after the House of Lords’ judgment in the Malcolm case
. 
3. Our priority is a comprehensive definition of discrimination that effectively addresses inequality and structural disadvantage of disabled people.
4. Disability discrimination is unique compared to other strands in that treatment can work out unfairly for a disabled individual in a sheer variety of situations, and through the often very individualised nature of the problems caused by interaction between the individual’s impairment(s) and the environment (physical as well as social). 
5. That is why the Disability Discrimination Act 1995 (DDA) not only has direct discrimination and harassment (as other strands have), but also disability-related discrimination and failure of the duty to make reasonable adjustments. This has generally worked well as it has enabled duty-holders and courts to take account of the particular needs of a disabled individual. 
6. However, in June 2008, the House of Lords effectively reduced the definition of discrimination to three concepts and excluded disability-related discrimination. The decision has drastically diminished the rights of disabled people. As a consequence of the decision, 

· disabled people have fewer remedies against unfair treatment (or none where the duty to make reasonable adjustment is restricted);

· organisations have less incentive to prevent barriers in policy development and implementation as well as in service design and delivery; and

· it will potentially marginalise human rights values of dignity and respect for the disabled person.

7. It is therefore vital that the Government takes action to restore protection from discrimination, and the Equality Bill provides a timely opportunity to introduce legislative measures. 
8. We appreciate that the Government has limited time to consult on their proposed measures and we are grateful for the opportunity to comment on the proposal – at the consultation events as well as through this submission. 

9. However we believe that the Government has missed an opportunity for an open debate by presenting ‘indirect discrimination’ as the only viable option. 
10. Whilst we accept that the Government will have to introduce ‘indirect discrimination’ because of forthcoming European legislation, we believe that this on its own will not resolve the gap left by ‘Malcolm’, and that there are other options.
11. With the Government, we subscribe to the need to harmonise and simplify equalities legislation. That does not mean that the Equality Bill should adopt a ‘one size fits all’ approach. Sometimes a different approach is needed in order to achieve an equal outcome. Applying the same concept of indirect discrimination across all strands including disability may harm the objective of equality of outcome (namely equal protection from discrimination). 
12. Indirect discrimination is far less effective for addressing disability discrimination as opposed to discrimination on the grounds of other strands. Applying it in the same way will mean a clear reduction in disabled people’s legal protection contrary to the reassurances given by the Government.
13. Using ‘indirect discrimination’ will also harm the objective of simplification because the concept will be very confusing for disabled people as well as duty-holders. We need to bear in mind that before Malcolm ‘disability-related discrimination’ was well understood and worked well – except in relation to housing where the problem was the restrictive justifications available to the landlords.

14. Simply maintaining the reasonable adjustments duty is not enough to recognise the difference between disability discrimination and discrimination against other groups.

15. The consultation does not address another issue thrown up by the Malcolm judgment: that knowledge of disability is now required in order for there to be disability-related discrimination under the DDA
 (and to some extent the reasonable adjustment duty in Part 3) where this previously wasn’t needed. We would have liked to hear how Government plans to address this requirement through the Equality Bill.

16. In our responses to the consultation questions we will:

· demonstrate the weaknesses of ‘indirect discrimination’ as it currently applies to other strands; 
· present a case for extended measures; and 
· propose two alternatives. 

17. We would welcome an opportunity to discuss our response further. 
Question 1. Do you agree that the Equality Bill should adopt the concept of indirect discrimination for disability? If you disagree, please explain your reasons for this and whether you consider any adverse consequences would arise from adopting indirect discrimination.

18. We agree that the Government may need to introduce the concept of indirect discrimination, because this will be required if the proposed Article 13 Directive
 is adopted. 

19. Indeed it could be a powerful additional tool for combating practices which disproportionately disadvantage particular groups of people. 
Example of how ‘indirect discrimination’ might work in relation to employment (1)

Currently inappropriate disability or health-related questions on application forms can be used to discriminate against disabled applicants. This practice could be something of the past if it is challenged as ‘indirect discrimination’. It may also prevent employers from carrying out medical examinations as a condition for a job offer unless the job genuinely requires it.

For example, a snapshot poll by Mind
 found that one in four had job offers withdrawn after disclosing a mental health problem which is illegal under the DDA, but very difficult to address without a provision like ‘indirect discrimination’ or an explicit prohibition as exists in the Netherlands and the USA.
In other research carried out by Leonard Cheshire Disability in Scotland where two near identical job applications were submitted in response to a number of job adverts, with one from an applicant declaring a disability, and one from a non-disabled applicant, the non-disabled applicant was invited to around twice as many interviews.

20. Indirect discrimination may also help to overcome the absence of an anticipatory duty in employment and occupation, qualifications bodies, and providers of housing, especially in the voluntary and private sector where no Disability Equality Duty exists.

Example of how ‘indirect discrimination’ may work in relation to employment (2)
Intranets and IT systems
At the moment, private sector employers, if they have no disabled employees in the organisation at the time, are free to implement IT systems which are not designed to meet the needs of disabled people and are therefore inaccessible. This then creates an ongoing barrier which can prevent many disabled people working within that organisation. 

It is much more expensive to adapt a system than to purchase a system that has accessibility features. The cost factor and the fact that the reasonable adjustments duty in employment is not anticipatory may mean that no finding of failure of the reasonable adjustment duty is made. 

We would want ‘indirect discrimination’ to cover this situation so that employers cannot afford to disregard disabled persons’ needs.

21. However, simply copying the provision as it applies to other strands will not improve protection against disability discrimination. 
22. There are several problems with the concept of indirect discrimination which mean that it fails to resolve the gap left by Malcolm, particularly if the issue of knowledge is not addressed. Below we have outlined these problems. Even though the view in the consultation paper appears to be that these problems will not arise, we have significant reservations about the strength of the arguments.
An example of how indirect discrimination will not work

A bar has a policy not to serve people who are drunk. The bar manager refuses to serve a person with cerebral palsy in the mistaken belief that they are drunk. In cases like this it is difficult to argue that the policy will put persons with cerebral palsy at a particular disadvantage and that it cannot be objectively justified. That is because the policy is based on someone being drunk and the less favourable treatment occurred because the staff thought that the person was drunk not because the person was actually drunk. For the same reason the duty to make reasonable adjustments cannot come to the rescue. Furthermore the policy could easily be justified for obvious reasons.
“apparently neutral provision, criterion or practice”

23. We are concerned that an ‘apparently neutral provision, criterion or practice’ (PCP) will not cover the scope of discrimination against disabled people, because the situations addressed by disability-related discrimination are typically individual acts and decisions regarding a particular individual.
24. Indirect discrimination has historically focused on practices which disproportionately place particular groups of people at a disadvantage (and cannot be justified). 

25. It can be difficult to identify the rule that is being applied to a one-off decision. For example, an employer confronted with a person who stammers at an interview believes that the person has not performed well. For this reason (not because of the stammer) the employer offers the job to another person who was similarly qualified. The employer will not have a rule in his or her head that says: “we will not appoint people who speak in a hesitant manner or take longer to answer a question”. They may be responding almost unconsciously to what they perceive to be uncertainty or lack of confidence in the way an applicant answers questions.

26. It is important to acknowledge that the British Airways case
 quoted in the consultation document involved an existing PCP but that the issue was that it had been applied to one person only. Also this case is so far the only one to have specifically addressed this issue. Given that it has not been tested in higher courts, it is risky to take the decision as a precedent.
27. The House of Lords also held that some degree of knowledge is required in order for a duty holder to be deemed to have unlawfully discriminated against a disabled person. However, people’s understanding of disability is, generally, so marred with prejudice and ignorance that a knowledge requirement could make it easy for a duty holder to discharge their responsibility for a discriminatory act or omission.
An example of ignorance

A woman went into a restaurant with a guide dog, and was refused service. The restaurant owner said that as he saw the woman reading a board he didn’t believe that her need for the dog was genuine. The Guide Dogs for the Blind Association had to explain that a person does not have to be completely blind to have a guide dog.
28. Whilst there is currently no requirement of knowledge in relation to indirect discrimination, we believe that such a requirement is very likely to be read into the legislation by courts if indirect discrimination gets to be used to challenge individual decisions in relation to individual people (as the consultation document suggests). We believe that to avoid this problem developing (and indeed applying to other strands) the legislation needs to explicitly rule out any requirement for knowledge of an individual's disability.
“persons with a particular disability”

29. The Government tries to reassure us that the traditional approach of using statistical evidence (which we agree is not appropriate) is obsolete. This is not reflected in the recent ‘Eweida’ judgment where the Employment Appeal Tribunal said that the purpose of indirect discrimination is to deal with group discrimination.
 
30. Even if there is a need to identify only one other person who is similar and who has or could have experienced the same particular disadvantage, then this will put the threshold of proof at an unacceptable high level. As the Eweida judgment shows, tribunals will insist on proof that others with the protected characteristic will be similarly affected. This will be much more problematic for disability than for other strands because of the often individualised nature of impairments – and thus of the barriers experienced.
31. As Lord Brown states in the Malcolm judgment, the situations addressed by disability-related discrimination are highly individualised and a group comparison will often be difficult if not impossible to construct.

32. The impact of an impairment and the interaction of the impairment(s) with the environment can vary per disabled person (even if they have the same impairment from a medical perspective), and it will be difficult to identify at least one other person with the same ‘particular disability’. This will be even more difficult in the case of multiple impairments and hidden impairments. 
33. The Government needs to make sure that ‘indirect discrimination’ builds the individual approach into its definition.
“persons who do not have that particular disability”
34. The Government argues that the emphasis is on the particular disadvantage not the comparator. That would restore the Novacold approach which was focused on the reason not the comparator. However, as ‘Malcolm’ demonstrated, we should not rely on the courts to adopt the Government’s favoured approach. 

35. The disabled person would still have to identify a comparator pool. In court cases involving indirect discrimination this is often a contentious issue. Claimant and defendant will propose different comparator pools and it is left to the judge to decide which pool is the most appropriate. If “other persons” are not qualified in the Bill, then there is nothing to stop the court from applying the Malcolm comparator rather than the Novacold comparator, unless the appropriate comparator pool is identified in the definition.

“particular disadvantage”

36. As Catherine Casserley argues in the Discrimination Law Association’s Briefings Volume 35, November 2008, the extent to which disadvantage arises from disability is often so individualised that it marks disability out from the other grounds. Indirect discrimination will not remedy this disadvantage if it must be a shared disadvantage affecting a group of people with the same characteristic as decided by the EAT in the ‘Eweida’ case.

In the ‘Eweida’ case the EAT said:

“In our judgment, the whole purpose of indirect discrimination is to deal with the problem of group discrimination.  The starting point is that persons of the same religion or belief as the claimant should suffer the particular disadvantage, distinct from those who do not hold that religion or belief, as a consequence of holding or practising that religion or belief.”
37. Even if ‘particular disadvantage’ is accepted for a particular individual, then we are concerned that ‘coping strategies’ that disabled people often develop over time may obscure the actual disadvantage that they experience. 
Example of coping strategy

An older deafblind man living in residential care has a moderate to severe hearing and sight loss, and communicates using clear speech. In order to communicate effectively with others he needs a well lit room and a quiet environment so that he can make the most of his remaining senses. The social area in the home is poorly lit and usually has the television on loudly in the background, so he is unable to engage with other people. He reacts by withdrawing into himself and occupying his time with solo activities. The staff members wrongly assume that he is not a sociable person and they therefore fail to make the simple adjustments that would enable him to communicate with them and with his peers.
38. There is also a concern that the need to identify another person with the same ‘particular disability’ who has suffered a ‘particular disadvantage’ may lead to stereotyping. For example, will the disabled person now have to argue in court that persons with schizophrenia are not capable of understanding the consequences of subletting as in ‘Malcolm’?  And how will this come across to other people with schizophrenia who feel stereotyped?
“proportionate means of achieving a legitimate aim”

39. Under disability-related discrimination the focus of the law’s enquiry is on whether a potentially disadvantageous decision could be justified. The very limited grounds for justification in relation to evictions in housing (‘health and safety’ and ‘incapacity to contract’) created the Malcolm situation where, once it was accepted that an individual’s schizophrenia led him to sub-let his flat against the terms of the tenancy, this would be unlawful discrimination since none of the potential justifications could apply. 

40. We believe that this narrow justification was the major driver behind the Lords’ approach in Malcolm. For instance, Lord Scott felt that this would simply impose an unfair obligation on landlords. 
41. We agree that the objective justification test should apply to ‘indirect discrimination’ or ‘disability-related discrimination’ across the scope of disability discrimination legislation. We would like to point out, however, that the justification test in EC law is stricter as it requires the PCP to be necessary:
“unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary”.

Our proposals

42. As the above shows, there are great uncertainties about the effectiveness of ‘indirect discrimination’ if it is not adapted to take account of the particular nature of disability discrimination.  Even if the desired approach is laid down in statutory guidance, this will not guarantee that the courts will follow this interpretation (as shown in Malcolm).

43. It is therefore vital that if the Government wants ‘indirect discrimination’ to have the outcome that it predicts in the consultation document, that they make this explicit on the face of the Bill. An example of how this could be worded, is given in the box below. This is what we’ve called the ‘indirect discrimination plus’ approach:
Indirect discrimination ‘Plus’

“

(1) For the purposes of these provisions, a single action or omission can constitute the application of a ‘provision, criterion or practice’.

(2) For the purpose of these provisions, “other persons” are those in the same or similar circumstances, excluding the disability and any matter connected with the disability and consequential to it.

(3) For the purposes of these provisions, whether or not the duty-holder knew that a person was disabled and/or could reasonably be expected to know that a person was disabled shall not be relevant other than in relation to questions of remedy.”
44. Even with this approach, we feel that there is still scope for confusion and uncertainty, and a risk for protracted litigation. That is why we prefer a specific provision for disability-related discrimination in addition to ‘indirect discrimination’. This will achieve consistency in the level of protection from discrimination across strands.
45. ‘Indirect discrimination’ could then have the same interpretation across all strands, including disability. Also, a separate provision would allow ‘indirect discrimination’ to be developed further in a direction that is appropriate for other strands as well as fair for duty-holders. 

46. We need a concept that is similar to the existing disability-related discrimination but without the difficulties of a comparator. The concept of discrimination related to pregnancy and maternity provides an answer here.

47. We believe that our second proposal as outlined in the box below will be the most straightforward, simple and easily understood approach. The advantage of this approach is that it is based on a concept that is already well understood by duty-holders and disabled people alike. 
Disability-Related Discrimination II
“A person discriminates against a disabled person where he carries out an act which puts that person at a substantial disadvantage for a reason connected with their particular disability, and which cannot be justified as being a proportionate means of achieving a legitimate aim.”
48. Before the justification could apply the duty-holder must have complied with the reasonable adjustment duty.  Further the Bill must make it clear that to establish disadvantageous treatment there is no need to show that the alleged discriminator knew about the individual's disability - although this issue might be relevant to the issue of justification.

49. We believe that the elements of ‘substantial disadvantage’ and ‘reason connected with that particular disability’ as well as the objective justification defence will provide sufficient safeguards against uncertainty, and that there is no reason to fear that this provision will “open the floodgates” to discrimination claims.
50. The focus on the individual approach in ‘Disability-related discrimination II’ means that there is a clear distinction with ‘indirect discrimination’ which uses a group-based approach.
51. In practice this would probably mean that disabled people will prefer to use disability-related discrimination rather than indirect discrimination.

Question 2. Do you agree that the Equality Bill should include a provision that requires a duty-holder to fulfil the duty to make reasonable adjustments before that duty-holder can seek to objectively justify indirect discrimination?
52. Yes, this is an approach that is already used in employment and education and which has proved to work well. However it’s vital that the emphasis of fighting discrimination lies on eliminating discrimination rather than make individual adjustments whenever a disabled person requires it. 

53. In addition, justification of reasonable adjustment in areas other than employment and education needs to be removed as it won’t be helpful to have a double justification, and we are pleased that the Government expressed this intention in their response to the feedback to the Discrimination Law Review.
Question 3. Do you agree that the assumptions underpinning the regulatory impact assessment and equality impact assessment are realistic?

We believe that the impact assessment underestimates the increased complexity of cases. In the event that a disabled person claims indirect discrimination, then this will inevitably lead to extra costs and time to support or to disprove the claim.  
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