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ACRONYMS and ABBREVIATIONS

AP


Asia Pacific

ASEAN

Association of South East Asian Nations

BMF


Biwako Millennium Framework

CRC


United Nations Convention on the Rights of the Child

CRPD


United Nations Convention on the Rights of Persons with 




Disability

CEFDW

United Nations Convention on the Elimination of All Forms 



of Discrimination Against Women

DRTAP

Disability Rights Tribunal Asia Pacific 

DPI


Disabled Peoples' International

DPO


Disabled Peoples' Organizations

HRI


Human Rights Institutions

MDGs


Millennium Development Goals

MDRI


Mental Disability Rights International

NPO


Non Profit Organization

TOR


Terms of Reference

UNESCAP

United Nations Economic and Social Commission of Asia 




and the Pacific

UNESCO 

United Nations Educational, Scientific and Cultural 





Organization

BACKGROUND

It is estimated that 650 million persons with disability live in the world today; two thirds of whom live in the Asia Pacific region and 80% of whom live in the developing world.
 The issues of gender inequality and poverty are also not independent of disability, with many people facing double discrimination as women with disability, children with disability, and persons with disability living in poverty.

Disability advocates and international conventions and treaties, such as the CRPD and the BMF, aim to protect and promote the lives of persons with disability and emphasize the paradigm shift from a charity-based approach to a rights-based approach for the development of persons with disabilities. BMF also promotes a barrier-free, inclusive and rights-based society, which embraces the diversity of human beings.  However, a gap remains between policy achievements and their implementation in communities, particularly rural communities in the developing countries of the region.  The financial, social and political barriers that hinder the achievement of equal participation for persons with disability in society have been further heightened in recent years as a direct result of the global financial crisis and political instability. As a result of this, the rights of persons with disability remain invisible to governments and their societies.

Positive and sustainable development towards disability rights must be achieved. Governments must be pressured to ratify the human rights treaties and conventions they have signed, and be held accountable for the human rights violations that occur within their borders. Along this line, the International Conference on Disability Rights was organized in Tokyo, Japan, to work towards this aim.

ORGANIZERS

The International Conference on Disability Rights was hosted by the Center of Support for Independent Living NPO, co-sponsored by the Economics Department of the University of Tokyo, and supported by the Japan Disability Forum. 

OBJECTIVES

· Bringing together experts and like-minded individuals with and without disability from Japan, Thailand and the US to develop ideas and recommendations for the establishment of DRTAP (hereafter Tribunal)

· Creating the foundation for cooperation and collaboration among experts, NGOs, DPOs and civil society to work towards creating meaningful and ameliorate change to the lives of persons with disability in the long term in the Asia Pacific region through the Tribunal.

· Focus on discussion topics among experts relating to the roles of NGOs and DPOs for system advocacy to reform domestic and inter-disability law and policy, using CRPD as leverage.

PARTICIPANTS

The international conference included 11 disability experts from Japan, Thailand and the US, namely:

1. Aiko Akiyama, UNESCAP

2. Clarence Sundram, MDRI

3. Kumiko Usui, University of Tokyo

4. Michael Stain, Harvard University

5. Michael Perlin, New York Law School

6. Monthian Buntan, National Assembly of the Kingdom of Thailand

7. Robert Okin, MDRI

8. Saowalak Thongkuay, DPI Asia Pacific

9. Shoya Mori, Asia Economic Institute

10. Shoji Nakanishi, Regional Chair of DPI-AP

11. Toshiji Kawagoe, Public Health Rights International

Observers from NGOs, NPOs, DPOs, academics and advocates in the disability field were also welcome to attend.

SUMMARY OF OUTCOMES

The outcomes of the international conference are as follows:

· A greater understanding of the legal human rights instruments and tools that exist to protect and promote the rights of persons with disability.

· A greater understanding of disability issues in the Asia Pacific region and of the lives of persons with disability living in the region.

· Political, legal, social and ethical questions raised in preparation for the successful establishment of the Tribunal. And a commitment to a continuing effort to form answers to the questions raised during the conference and beyond through collaboration.

· Recommendations provided by experts, namely, that the Tribunal should 

1. Support and compliment the UNCRPD

2. Clarify the role of family

3. Collect and disseminate information.

4. Act as platform for cooperation

5. Pressure governments to act

6. Create TOR

7. Increase the visibility of persons with disability

8. Facilitate capacity building 

9. Feature sign language 

10. Create an impetus for governments to cooperate through the use of the media

11. Demand best practice 

12. Status of the Tribunal
13. Be soft and then develop to hard mechanism

14. Learn the lessons from developed countries

15. Consider a third party dispute mechanism 

16. Begin with few country membership 

17. Have voluntary membership

18. The Tribunal should have a dedicated counsel  
19. The term “tribunal” should be discussed..
SUMMARY OF RECOMMENDATIONS

Over the course of the two-day conference experts in the disability field provided the following recommendations for the establishment of DRTAP:

1.   THE TRIBUNAL SHOULD SUPPORT AND COMPLIMENT THE CRPD

· Provide jurisprudence, provide its own interpretation and assist the CRPD (Michael Stain, Harvard University)

· Review compliance along the lines of the UNCRPD (Saowalak Thongkuay, DPI-AP)

· Compliment the CRDP by acting as a DPO and HRI focal point (Michael Stain, Harvard University)

· Compliment the monitoring body of the CRPD. There were only 23 complaints in 10 years (1993 – 2003) that went to the UN body regarding the disability treaties. 17 of these complaints were declared inadmissible. (Michael Stain, Harvard University)

· The Tribunal can provide a periodic review to the UN committee of the CRPD (Michael Stain, Harvard University)

· The Tribunal should push forward the rights of the persons with disabilities, and to implement the existing conventions and treaties (Aiko Akiyama, UNESCAP)

· Point out limitations of the CRPD and improve upon it (Saowalak Thongkuay, DPI-AP)

2.  THE TRIBUNAL SHOULD CLARIFY THE ROLE OF THE FAMILY

· The Tribunal should assist interpret provisions within the cultural contexts, such as the issue of the role of the family particularly when it comes to the decisions of the family and the community. There are different opinions regarding to families assisting in decision making of issues of disability on behalf of their children (Michael Stain, Harvard University)

· The Tribunal could let the CRPD committee know where the role of family fits in. Family support groups want the role of families to be recognized and more Western-focused DPOs looked always at autonomy and the individual and did not want family recognized in that role. Families are not recognized as having a ability to help make decisions on behalf of persons with disability in the final CRPD. Even if the individual does not consent to procedures and the family does; an Asia-based Tribunal might be able to create an understanding of whether families are facilitating or making decisions. Hence, an AP-based Tribunal rather than the CRPD could be more culturally appropriate and specific. (Michael Stain, Harvard University)

3.  THE TRIBUNAL SHOULD COLLECT AND DISSEMINATE INFORMATION

· The Tribunal should collect information regarding disability and disseminate to governments and civil society. Figures to determine how Asia and the Pacific s doing relative to other parts of the world is important. A provide periodic review on how things are going and report on regional progress. (Michael Stain, Harvard University and Saowalak Thongkuay, DPI-AP)

· Promote public awareness through information sharing (Saowalak Thongkuay, DPI-AP)

· Submit an annual report on disability rights issues, observations, recommendation or other reports if deemed necessary to governments in the region. (Saowalak Thongkuay, DPI-AP)

4.  THE TRIBUNAL SHOULD ACT AS A PLATFORM FOR COOPERATION

· For civil society, government and academics to come together and consult on the disability movement (Saowalak Thongkuay, DPI-AP)

· For DPOs – specifically for women with disabilities and children with disabilities.  The CRC, CEFDW and UNESCO all have overlapping interests with the CRPD, namely children with disabilities (CRC), women with disabilities (CEFDW), and education for persons with disability (UNESCO). (Michael Stain, Harvard University)

· building collaborative relationships with other related organization in Asia Pacific region (Shoji Nakanishi, Regional Chair of DPI-AP)

5.  THE TRIBUNAL SHOULD PRESSURE GOVERNMENTS TO ACT

· Mainstreaming disability into development and pressuring governments to support this (Michael Stain, Harvard University)

· Encouraging national and local institutions to increase their commitment to the disability movement from a human rights perspective (Saowalak Thongkuay, DPI-AP)

· The Tribunal should fill a missing gap; the gap that there is no pressuring body towards the government regarding human rights for persons with disability (Aiko Akiyama, UNESCAP)

· The Tribunal should encourage actions and make proposals to the governments of the region (Aiko Akiyama, UNESCAP)

6. THE TRIBUNAL SHOULD CREATE A TOR

· The TOR of the Tribunal should aim to promote and protect the human rights and fundamental freedoms of persons with disability (Saowalak Thongkuay, Regional Development Officer, DPI-AP)

7.  THE TRIBUNAL SHOULD INNCREASE THE VISIBILITY OF PWD

· This should be achieved along the lines of the motto central to the disability movement, “Nothing About Us Without Us” (Saowalak Thongkuay, DPI-AP)

8.  THE TRIBUNAL SHOULD FACILITATE CAPACITY BUILDING

· For the effective implementation of CRPD in the region DPOs and NGOs must be made aware of the conventions and treaties that exist and their capacity must be built (Saowalak Thongkuay, DPI-AP and Michael Stain, Harvard University)

9.  THE TRIBUNAL SHOULD BE CROSS-DISABILITY

· The Tribunal should therefore feature sign language.  There should be no discrimination and the Tribunal should focus at being cross-disability (Saowalak Thongkuay, DPI-AP)

10.  THE TRIBUNAL SHOULD CREATE AN IMPETUS FOR THE GOVERNMENT 

       TO COOPERATE THROUGH THE USE OF THE MEDIA

· The Tribunal will not be sufficient by itself for reform to occur since many governments of the Asia Pacific region may ignore statements made by the Tribunal (as they have of international organizations), explaining that they do not agree with the conclusions of reports.  The governments of the AP region might feel threatened by the Tribunal, and spend the time building the civil society organizations that are essential for the reform to happen. Therefore, it is vital that we name and shame governments; pointing out what they are doing incorrectly and cooperate with the media to achieve this.  The Tribunal needs to find a strategy to embarrass a government, so structure an advocacy effort around exposing a government then this could happen faster than by some course of legal action. Recommendation: provide the government with an impetus to change the situation for persons with disability in their country. (Clarence J Sundram, MDRI).

· Call attention to the problem in the most dramatic ways will almost always involve the press, unless government are shamed they will not change (Robert Okin, University of California and MDRI)

· Utilize of media to gain awareness of disability issues among citizens of the region (Shoji Nakanishi, Regional Chair of DPI-AP)

11. THE TRIBUNAL SHOULD EMAND BEST PRACTICE 

· The Tribunal can demand human rights commissions and governments to develop best practice relating to disability (Michael Stain, Harvard University).

12.  THE STATUS OF THE TIBUNAL 
· Only through legal and enforcement authority will the Tribunal be different to NGOs which already exist (Aiko Akiyama, UNESCAP)

· The ASEAN human rights body authority has no enforcement authority and disability is not included. The Tribunal should fill this gap. (Monthian Buntan, Thai senator)

· The Tribunal should serve as a legal hook for advocacy (Robert Okin, University of California and MDRI)

· Fund raising for the cost of lawsuits in each county should occur (Shoji Nakanishi, Regional Chair of DPI-AP)

· The first stage, the tribunal should be unofficial and independent, later its status should be developed. (Michael Perlin, New York Law School and Saowalak Thongkuay, DPI/AP)

13.  THE TRIBUNAL SHOULD BE A SOFT MECHANISM TO BEGIN WITH 

· The Tribunal should have enforcement ability only later and not at its establishment (Michael Stain, Harvard University)

14.  THE TRIBUNAL SHOULD LEARN FROM THE MISTAKES OF OTHERS

· The lessons learnt from the developed countries should not be repeated in the developing countries. We should learn from their mistakes (Aiko Akiyama, UNESCAP)

15.  THE TRIBUNAL SHOULD HAVE A THIRD PARTY DISPUTE MECHANISM

· Essential for efficiency and effectiveness (Michael Perlin, NY Law School)

16.  THE TRIBUNAL SHOULD BEGIN WITH FEW COUNTRY MEMBERSHIP

· The Tribunal should start with a few countries to begin with and then expand (Michael Perlin, NY Law School)

17. THE TRIBUNAL SHOULD INCLUDE VOLUNTARY MEMBERSHIP

· Governments should not be forced to join as this may hinder progress (Michael Perlin, NY Law School)

18.  THE TRIBUNAL SHOULD HAVE A DEDICATED COUNSEL

· Only then can the dream embodied in this Tribunal become a reality  (Michael Perlin, NY Law School)

19.  THE TERM “TRIBUNAL” 

· The term “tribunal should be discussed to avoid public confusion and to give a clear concept of body. ( all experts)
SUMMARY OF QUESTIONS RAISED

Questions were raised during the brainstorming sessions with the aim of raising issues to develop a strong Tribunal. The questions are as follows:

1. How do we establish authority in the region, to have power, so that governments and stakeholders will listen to the reports and statements that the Tribunal releases? (Aiko Akiyama, UNESCAP)

2. Will the Tribunal delay the effort and the process of promoting the rights of persons with disability through CRPD. Will creating another institution cause “institution fatigue” (Kamal, Observer from Nepal)

3. What is the expected scope of the remedy for human rights violations of persons with disability? (Michael Perlin, NY Law School)

4. What sanctions are there is a defendant refuses to comply? (Michael Perlin, NY Law School)

5. Will there be coordination with other international bodies? And will there be coordination with other Asian/ Oceanic tribunals?  (Michael Perlin, NY Law School)

6. What are the implications of a potential rift between those nations that have signed the CRPD and those nations that have not? Evidence suggests that signing the CRPD has “galvanized” human rights advocates in those nations. (Michael Perlin, NY Law School)

7. What will the standing be of NGO before the Tribunal?  (Michael Perlin, NY Law School)

8. There are different standards on human rights among countries in the region.  How will the Tribunal deal with this? (Shoji Nakanishi, Regional Chair of DPI-AP)

9. Are the current conventions and treaties working? If not and the Tribunal is built on the foundation of them then the Tribunal will not be as strong as it could be

SUMMARY OF STRATEGIES TO SECURE DISABILITY RIGHTS

1. The first of the MDGs focus on reducing extreme poverty by half by 2015, and this involves persons with disability because they are often the poorest of the poor in their societies. However, the MDGs do not specifically refer to persons with disability. This must change. (Michael Stain, Harvard University)

2. The UN system lacks persons with disabilities in their teams. More persons with disability should be employed. (Michael Stain, Harvard University).

3. Disability should continue to strengthen as a human rights issue in the region (Michael Stain, Harvard University)
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