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The 15th DPIAP Regional Assembly: Action toward new Asia and the Pacific Decade of Persons with Disabilities
Mr. Song Young Euk

Honorary Chairman of DPI Korea
Meaning of the CRPD and the roles of DPI
What does the Convention on the Rights of Persons with Disabilities mean to us?

1. The origin of the Convention of Rights

The end of this year will mark the completion of the 2nd Asia-Pacific Decade of Disabled Persons. The UNESCAP is under progress in order to evaluate the achievements of the 2nd Asia-Pacific Decade of Disabled Persons, and also to declare the 3rd Asia-Pacific Decade of Disabled Persons (2013~2022).  I consider it a great honor to be participating in this meeting, along with the ‘2012 Asia Pacific Disabled Persons’ Conference’.  I am deeply moved as a person who was present at the Beijing meeting for the declaration of the 1st Asia-Pacific Decade of Disabled Persons. 

 The efforts to approach the disabled persons’ issues from a perspective of rights, not of a dispensation, have quiet a history even on an international level.  The UN declared the feeble-minded person rights in 1971, andon December 9th of 1975, the generalassembly resoluted to adopt the declaration on the rights of disabled persons.  Since then, the UN declared 1981 as the ‘International year of disabled persons’, and has been actively working for the participation and equality of the disabled persons.  1983~1992 was appointed as the 1st decade of disabled persons, and adopted the ‘world programme of action concerning disabled persons’ as its objective (Dec. 3rd, 1982).  Also, on December 20th of 1993, the standard rules on the equalization of opportunities for persons with disabilities were adopted in relation to establish an equal opportunity for the disabled persons.  

Even after the decade for world’s disabled persons, the conditions and environments for the world’s disabled persons were still very poor.  Especially, the conditions in numerous countries in the Asia-Pacific regiondidn’t show muchof an improvement. As aresult, UNESCAP declared the 1st decade of Asia-Pacific Disabledpersons. The 2nddecade is comingto an end this year, and the3rd decade for Asia Pacific Disabled persons is in preparation.  

On December 13th of 2006 during the period of the 2nd decade for Asia Pacific Disabled persons, the UN general assembly adopted the ‘convention on the rights of the persons with disabilities CRPD’, which is a multilateral treaty format and considered to be the disabled persons’ bill of rights.  This treaty went on to become valid as an international treaty on May 3rd of 2008.  All of the disabled colleagues and friends know well about how the disabled people, organizations, experts and governments of various countries have gone through many discussions, arguments, and agreements in order for this treaty to be established.  

23 countries from the Asia Pacific region signed the treaty, and the Korean government signed the treaty on March 20th of 2007, earned the national assembly’s ratification on December 2nd of 2008 to entrust the instrument of ratification to the UN Secretary General.  However, the Korean Government deferred the Article 25, item (마) of the treaty regulations in relation to the life insurance since it is in conflict with the domestic legislations, and also deferred to join the optional protocol of the convention.  (The convention came into effect in Korea from January 9th of 2009) 

The disabled persons’ bill of rights was able to take effect after a long period of preparation, struggle and agreements.  Today, I would like to express some of my thoughts regarding the Convention on the Rights of Persons with Disabilities.

2. CRPD(herein referred to as ‘convention of rights’, or ‘convention’) characteristics.  

(A) Open type multilateral treaty (Universal Standards) 

The convention of rights is made in an open, multilateral treaty format, which is open to any country to join.  It is not set up as a legal relationship between a specific country and the applying country, but it is a promise made by the applying country to the international society, and it requires responsibilities of the applying country.  Of course, the treaty powers include specific duties and regulations related to the UN actions such as submitting reports, but it does not require any treaty powers to take on responsibility and dutiful burdens of other treaty powers like that of treaties between two parties or enclosed type multilateral treaties.  This convention can be considered as a universal standard of civilized countries, open to any countries.

(Article 43 of the convention states, ‘this convention is made open for the country ¬¬-___ that did not sign this convention, in order for for them to join’, and article 4, item 5 states, ‘the regulations of this convention applies to all parts of federal state without any limitations or exceptions’)

The differences in national formats or legal structures <continental code of laws, Anglo-American Laws, guarantee of rights models or prohibition on discrimination models> will not be a problem.

(B) A nation is the formal party. (Principle Agents of liabilities) 

The convention of rights, when observed from a treaty perspective, the country is the principle agent.  If you take a look at the 

majority of the provisions, it begins with ‘the states parties…’

Also, if you take a look at its contents, it states ‘take appropriate measures: take necessary measures to—‘

ㅇㅇreaffirm, 

ㅇㅇrecognize. 

ㅇㅇshall ensure, 

ㅇㅇshall provide with--, provide health services, 

ㅇㅇ shall put in place effective legislation and policies, 

ㅇㅇ protect the rights of persons with disabilities to, 

It is all expressed in such a manner.  As a result, the majority of the articles outline the responsibilities of the treaty powers in a contextual sense.However, parts of the articles begins with, 

no one shall be--, or

every person with disabilities--

to express that the persons with disabilities have direct ㅇㅇ rights.  Article 15, item 1 of the convention of rights states, ‘no one shall become a medical or scientific test subject without any voluntary agreement’, article 17 states, ‘every person with disabilities have the right to be respected as physically and mentally sound beings’, article 19 states, ‘every person with disabilities have the right to take part in independent living & local community’, and article 22 states, ‘every persons with disabilities have the right for their privacy to be respected’.  Such regulations are examples of regulations that outline that every person with disabilities has such and such rights.  

The formal subject of the convention of rights is the treaty powers (countries), and the majority of the regulations outline the treaty powers as the principle agents liable for the regulations in context.  

(C)The practical subjects are disabled persons. (Principle agents of the rights)

However, if we take a look at the majority of the regulations that outlines the treaty powers/countries as the principle agents liable, it can be verified that it guarantees or confirms such and such rights of every person with disabilities.  This shows that the disabled persons are the practical principle agents of this convention of rights.  From the perspective of the treaty powers/countries, it is liable for the responsibilities regarding the international society, but if you take a look at the context, it actually regulates the rights of the disabled persons.  As a result, the disabled persons are considered to be the practical principle agents of this convention of rights, and in that sense, this convention of rights can be considered as the bill of rights for the disabled persons. 

(D)The convention of rights are the supreme guidelines regarding legislations, promulgation of policies, and interpretation of ordinances. (Supreme standard)

The convention of rights takes on the form of ‘states parties shall take--measures to’ and ‘__ recognize’ for regulating theresponsibilitiesof the subject country.  That in itself can raise some concerns about the convention of rights as being merely aprogramme, rather than a norm that regulates duties and responsibilities.  That is, it can be considered that it simply just proposed a schedule outline for the treaty countries to implement something.   This can be considered that the majority of the regulations outlined in the convention of rights are merely used for declaration purposes.  

However, the convention of rights took on the form of a treaty, which differs in its characteristics from the ‘standard regulations of 1993’ or ‘declaration of disabled persons’ rights’ in 1975, which in formality takes on the characteristics of an international standard.  This cannot be denied.  Whether it is international societies or by nations, supreme standards/norms generally use declarative expressions.  For example, the Consititution of Korea states, ‘every citizen is equal before the law (Article 11)’, ‘every citizen has a right to physical freedom (article 12)’, and such regulations are expressed in simple declarative format, but it is definitely the supreme standard, which is the foundation of all legal order.  

If we take a look at the fact that the convention on the rights of persons with disabilities imposes legislative duties, obligations to establish policies, and responsibilities to deliberate countermeasures on the treaty countries as an international standard (convention article 4, item 1 <a>), it must be recognized that it is a supreme standard that applies to the constitutions of the treaty country.  

(E) The convention on the rights regulates the minimum of the disabled persons’ rights. (Minimum standards)

The convention on the rights may be recognized as a supreme standard, but that does not guarantee the maximum rights for the disabled persons. 

In order to eliminate any misunderstandings or misinterpretations, article 4, item 4 of the convention on the rights states,

‘The articles outlined in this conventionshall not influence any legislations of the applicable country, or any regulations that contributes to the realization of disabled persons’ rights included in the international legislations under enforcement in the applicable country.   This convention must not interfere with, or limit any existing human rights or basic freedom of the applicable country.  Also, this convention must recognize such rights and freedom, and must not be recognized by the applicable country according to its legislations, treaties, ordinances or traditions with the reasoning that it regulates a minimal range of liabilities’.  This clearly states that this convention on the rights guarantees the minimum of the disabled persons’ rights.  If we take a look at some countries, including Korea, there are countries that adopted a obligatory employment policy or assigned employment policy.  But if you take a look at article 27 of the convention on the rights regarding labor and employment, it can be verified that it prohibits employment discrimination.  

(However, section 1, item (아) of the same article states, ‘Promotes disabled persons’ employment in civilian categories through active employment improvement actions program, incentives, and other adequate policies and actions’, which makes it sound like it includes assigned employment, but it is unclear)

Just because the convention on the rights does not promote obligatory employment does not mean that the disabled persons’ rights, who are protected under obligatory employment policies, can be minimized.  This is also applied to affirmative actions that contribute to the contributions of higher education opportunities, or political participation opportunities, which are conventioanally recognized for the disabled persons.  It may be an overexpression under the circumstances where the rights, which the convention on the rights guarantees cannot be properly enjoyed, but I am saying this to emphasize that what this convention guarantees is the minimum of rights for the disabled persons, and that this minimum of rights must be immediately and fully guaranteed.  

(F) Illegitimacy condition exemption claims is a general principle of the law (Enforcement standards)

The convention on the rights does not propose regulations on direct countermeasures for correction in the case the rights of the disabled persons outlined in the convention are violated.  

However, the treaty country must install a exclusive institution to enforce the fulfillment of convetion regulations as well as an effective adjustment agencies.  Also, independent institutions must be established in order to enforce, promote, protect and supervise the convention regulations, and the disabled persons and organizations must participate in the supervision procedures of the independent institutions (convention article 33). 

Furthermore, the treaty country must submit a report regarding the fulfillment of convention regulations to the Disabled Persons’ Rights Committee (a UN agency) on a regular basis, and the Disabled Persons’ Rights Committee can review the report to make proposals and give general advice.  

On the other hand, the optional protocol of the convention provides a policy for the victims of convention violation (either individuals or organizations) to make a report to the Disabled Persons’ Rights Committee.  Regarding such reports, the committee is to make an evaluation of the case, which result is then delivered to the applicable country along with comments and advices.  Even if this policy is utilized, it does not have any legal authorities in the applicable country to rectifiy the convention violation status, and we can only hope for an indirect influence on the applicable country through our advices. Korea, at least, is not a part of this optional protocol.  

Of course, Korea has a domestic legislation enacted on April 11th of 2008, which enforces ‘legislations regarding prohibition of discriminating disabled persons & remedy for violation of private rights’.  This legislation allows the victim to make a report to the National human rights committee to prohibit acts of discrimination.  

However, aside from all these regulations, it is a matter of course for civilized countries to provide counteractions in the cases of violating regulations in order to rectify the situation.  

Article 27, section 1, item (가) of this convention prohibits any discriminating acts against disabled people regarding recruitment, employment and hiring.  Just because there isn’t an outlined counteractive legislation in the case someone violates the above regulation that prohibits discrimination doesn’t mean that the act of violation can be neglected.  There must be a judicial action that can be implemented to correct such actions of discrimination in order to be considered a judicial system of a civilized nation.  

From that perspective, the convention on the rights clearly outlines what the rights are, what the violations are, and what the conditions of the violations are, and it includes the rights for request for a correction of the violation, and it bears a enforcement standard in that sense.  

3. The types of rights of the disabled persons and the characteristics of the rights outlined in the CRPD

(A) General rights, which are applied to everyone, not only for the disabled people. (Prohibition of discrimination)

These are regulations that are recognized by and applied to regular citizens, which also emphasizes the fact that the rights must be equally guaranteed and applied to disabled persons.  If we take a look at these regulations, it all begins with ‘every human being has’, or ‘on an equal basis with others’, or uses expressions such as ‘no one shall’ in its context.  These regulations states that the rights do not apply only for disabled persons, but for all humanity, and it also indicates that these rights that are applied to all humanity must especially be equally applied and guaranteed for disabled persons. 

These rights are generally included in basic civil liberties.  Throughout the context of the convention and in the objective of article 1, it emphasizes the guarantee of all human rights and fundamental freedom.  It indicates that the human rights and freedom, enjoyed by humanity must also be equally guaranteed for the disabled persons.  

On the other hand, in order to practically prohibit the discrimination against disabled persons, it needs to provide necessary and logical considerations, and it clearly outlines the areas that require careful attention.  The following articles are included in this category. 

Article 4, Section 1, items (가)(나)(다)(라)(마) (Abolishing discrimination, etc.)

Article 5 (equality & non-discrimination) 'Every human being is equal before the law'

Article 10 (right to life) 'Every human being is given a gift of right to life'

Article 12 (Equal recognition before the law) 'In equality with others--'

Article13(Approach to jurisdiction) 'In equality with others--'

Article 14 (Physical freedom & safety) 'In equality with others--'

Article 15 (Freedom from torture & others) 'no one shall---'

Article 18 (Freedom of migration and nationality) 'In equality with others--'

Article 19 (Independent living & participation in the local community) 'In equality with others--'

Article 21 (Freedom of speech and expression & right to access information) 'In equality with others--'

Article 23 (respect for family and household) 'In equality with others--'

Article 27 (Labor and employment) 'In equality with others--'

Article 29 (Right to participate in politics and public life) 'In equality with others--'

Article 30 (Right to participate in cultural activities) 'In equality with others--'

(B) Special rights recognized for disabled persons (Guarantee of rights)

There are areas that may not be considered ‘rights’ to the general public, but those areas are crucial for disabled persons.  Such criterias have been gathered and organized, and it has been outlined as regulations in the convention.  Among such rights, there are regulations that outline the response of the society towards disabilities and the disabled persons, and articles that can be considered as fundamental social rights.  The articles included in this category are as follows.

Article 4, Section 1, items (바),(사),(아),(자) (Universal design, information communication transportation) 

Article 6 (Disabled women)

Article 7 (Disabled children)

Aricle 8 (Public awareness)

Article 9 (Accesibility)

Article 17 (Full protection of individual) 

Article 19 (Independent Living)

Article 20 (mobility)

Article 22 (respect for personal life)

Article 24 (<Integrated>Education) 

Article 25 (Health)

Article 26 (Proper living& Rehabilitation)

Article 28 (Adequate living standards and social protection)

In article 4, section 2 of the convention on the rights, the subject countries recognize that they anticipate some regulations to be enforced immediately, and other regulations that are to be gradually enforced.  We are acknowledging that there are countries that are not possible to immediately embrace some regulations regarding economical, social and cultural rights.  However, such countries must not deny the rights of these regulations, and it outlines that they must gradually accept these regulations.  The majority of rights and regulations included in this category could be categorized as special rights for disabled persons.  From that character perspective, the majority is of fundamental social rights, rather than fundamental freedom rights. 

The general problem of such rights is whether these rights can be recognized as a right to claim.  It is a general problem regarding the specific enforcement of mobility rights, accessibility, or living protection rights.  The dispensational and beneficial characteristics are still very strong regarding these rights.  From the perspective of the right holder, it is a problem of whether the request for the provision of information, communication, and accessibility methods, request for providing guarantee of mobility, requesting for improvement of roads and public building structures, and the claims made for living assistance payments would be recognized as right of claim. 

In countries with the relative domestic legislations already established, such rights can be strongly asserted.  But it would be very difficult to interpret such rights based on the regulations outlined in the convention on the rights without an established domestic legislation as a right of claim.  Even if domestic legislations are in place, it is mainly processed as administrative actions, and it is still debatable whether its enforcement can be recognized as judicial claims.  

The regulations related to the rights of disabled persons outlined in the convention can be divided into two categories of prohibition of discrimination models and guarantee of rights models.  The generally accepted fundamental freedom rights are a part of prohibition of discrimination regulations, and its right of claim characteristics makes a strong appeal.  On the other hand, the special rights for disabled persons are a part of guarantee of rights regulations, and it has strong program-like characteristics.  From now on, the majority of regulations in relation to ‘general rights applicable to everyone, not only for disabled persons’ can be considered as a part of the prohibition of discrimination model, and the regulations in relation to ‘special rights applicable to disabled persons’ can be considered as a part of guarantee of rights model.  

4. What do we need to do in order to guarantee the fulfillment of convention duties, that is, to fully guarantee the rights of disabled persosn?

There is an old Korean proverb, which states, ‘even if you have large sacks of marbles, it becomes precious only when you string them together’, and ‘No pain, No gain’.  There is also another English saying, ‘everything demandssome work’.  As we are nearing the end of the 2nd decade of the Asia Pacific Disabled Persons and approaching the declaration of the 3rd decade of Asia Pacific Disabled Persons, our slogan is ‘make the right real’.  

Even through we were able to establish a fancy treaty called the convention on the rights, in order for the rights outlined in the convention to properly serve its function, the relative personnel and especially the right holders themselves must make efforts to realize their rights. In order to do so, 

①The disabled persons, the right holders must awaken.  They must be able to personally assert their rights and use it.  Law doesn’t protect people who are idle with their rights.  No matter how much we make equality and participation a regulation, if the right holder doesn’t think of them selves as being equal and fails to participate, all of the regulations become meaningless.

②In order to accomplish this, the disabled people must study and educate them selves regarding the contents of the conventions on the rights.  The disabled persons must know and recognize what rights are legally, and conventionally recognized.

③Another thing that is equally important for the right holders to educate themselves is also to train and educate the people working in fields related to disabled persons’ rights, such as public workers, teachers, experts and professionals, assistants, and everyone including civilians, in order for them to understand the rights of the disabled persons, and also wide range of promotion for this cause is necessary. 

④ Relative personnels including the disabled persons must work together and make an effort in order for the rights outlined in the regulations of the convention on the rights to become a right of claim in domestic legislations. 

⑤ I mentioned a little bit about the enforcement standards of the convention on the rights earlier on.  Eventhough the convention is not a monitoring system in international or domestic sense, it is very important for the disabled persons and its organizations to have a clear conscience to voluntarily act as a supervisor.

The disabled people of each country must work together, not only in their countries but also on an international level in order to realize the rights oultlined in the convention.  The convention on the rights provides a strong assistance for the right holdes, the disabled persons, in order for them to demand the fulfillment of the convention in the countries that they live in.  

5. Convention on the rights of persons with disabilities and the domestic legislations of Korea

I would like to add some introduction about the Korean legislative system for those of you who came from Korea.  The Korean legislations related to disabled persons can be divided in to largely two groups of guarantee of rights legislations (welfare type) and prohibition of discrimination legislations.  I don’t think it would be appropriate for me to give a detailed explanation about the Korean legislations right now, so I will just briefly mention the important legislative terms.

(A)Welfare type legislations

1. Welfare of disabled persons act

2. Activity support for disabled persons act

3. Disabled persons pension act

4. Disabled children’s welfare support act

5. Special priority purchase act for severly disabled persons

6. Special education act regarding disabled persons

7. Disabled persons employment & occupational rehabilitation act

8. Disabled persons corporate activity promotions act

9. Legislations regarding improving convenience for the disabled, seniors and pregnant women

10. Traffic Convenience enhancement act for the disabled

11. Legislations regarding relieving information gaps

12. Agreement regarding occupational rehabilitation and employment of disabled persons (ILO agreement)

(B) Prohibition of discrimination type legislations

1. Legislations regarding prohibition of discrimination again disabled persons and remedy for violation of rights

2. Agreement regarding rights of disabled persons

These were some examples.  The prohibitions of discrimination legislations are integrated in to welfare type legislations and vise versa.  However, we have taken a look at the main contents of the legislations in a different category.  Many other legislative regulations related to disabilities exist and other regulations related to disabled persons are scattered about other legislations.  For example, the regulations related to the disabled persons’ right to vote and right to run for an election for public official election act, the regulations related to copyrights and postal service act of braille literature, regulations related to additional punishment for sexual abuse against disabled persons, and there are many such regulations scattered about in every field.  We will make arrangements to study the relationships between these legislations and the convention on the rights in the near future.  

Thank you for listening to an unorganized speech, which wasn’t spoken very well.  







PAGE  
6

