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Introduction – why we need this Bill

RADAR warmly welcomes the Equality Bill which will replace the current mishmash of equalities legislation with a single, enhanced framework of fairness for all. 
The rationale for the Bill is clear. We desperately need stronger, clearer, more comprehensive and more easily enforceable legislation to address the equality gaps that hold so many disabled people back and limit their contribution to our economy.  For example, disabled people of working age are twice as likely to be unemployed as non-disabled people, twice as likely to have no qualifications as non-disabled people and experience routine discrimination when trying to access goods and services. Eliminating discrimination in these areas would go a long way towards freeing people to use their talents. 

This is not just vital for equality and social justice it is vital to our economy.  UK businesses need clear comprehensive legislation to enable them to do equality better and therefore gain competitive advantage. The companies doing well now are often the ones who invest most in recruiting and developing all the talents and who are most concerned about accessible services.  Excluding the one in five Britons with a long-term health condition or disability from full citizenship makes bad business sense.

RADAR’s concern is to ensure the Equality Bill delivers the best possible framework for delivering disability equality and building for economic recovery.  

To do that we must 

· ensure the distinctive aspects of the DDA are not lost in the move to harmonisation (equality for disabled people won’t be achieved by ‘equal treatment’- it demands changes to the way organisations do things or extra support) 

· plug gaps in the existing law which leave too many disabled people in too many situations without redress for discriminatory treatment and 

· address barriers to disabled people enforcing their rights and securing real change. 

How well does the Equality Bill measure up to these three tests? 
In a number of areas the Bill measures up well. For example it – 
· reinstates and improves protection against disability related discrimination post the Malcolm case, 
· extends rights to older disabled people facing age discrimination in goods and services,
· signals that public procurement will used more effectively as a lever for delivering disability equality  and
· empowers Tribunals to make wider recommendations to stop future employment discrimination.

However, there are a number of ways in which the Bill as currently drafted fails to measure up. RADAR‘s key concerns and recommendations for improvement are set out below. 
Briefing is also provided in relation issues raised in the Conservative motion against the Bill: the disability pay gap, especially in the civil service and the erroneous notion that tribunals may have too many powers.

Retaining the distinctive aspects of the DDA

The Disability Discrimination Act differs from other discrimination statutes in that it is:-

· asymmetric, creating rights for disabled people to be protected against discrimination, with no corresponding rights for non-disabled people 
· recognises that simply treating disabled people the same as non disabled people will not deliver equality, instead different treatment and additional support are often required to deliver real equality
Thus, unlike other discrimination laws the DDA does not impose any restrictions on positive discrimination, and indeed may actually legally require more favourable treatment to a disabled person than is provided to a non-disabled person. 
So it is perfectly lawful for a cinema or theme park to provide free entry for a disabled person’s companion or for an employer with two equally well qualified candidates to appoint the disabled candidate. Taking such steps is exactly what can make the difference in terms of achieving greater equality of outcome: if the disabled individual has to pay for their personal assistant/carer to attend the cinema the whole outing may be unaffordable and ruled out; if the employer and customers will benefit from having disabled role models (for instance, in health and social care or other customer service roles) then it is legitimate to prefer a disabled candidate with the right skills. 

In addition the DDA requires employers and service providers to make reasonable adjustments to enable disabled people to enjoy equal access and participation. Quite often such adjustments will entail more favourable treatment – for example an employer with a limited number of parking spaces reserves them for disabled staff, without this they may not be able to get to work.

Just as the DDA’s reasonable adjustment duty recognises the distinctive importance of different treatment in relation to non-discrimination,  this issue is equally recognised in the Disability Equality Duty’s concept of equality, which states that public authorities must have due regard to the need to meet disabled people’s needs even where this involves more favourable treatment.  
The Equality Bill does not at present recognise the unique importance of more favourable treatment for delivering equality to disabled people. In its present ‘one size fits all’ approach to the equality duties it is likely to weaken the approach which authorities have taken under the disability equality duty. 

The new Public Sector Duty states that for all groups promoting equality involves meeting different people’s different needs and may involve more favourable treatment unless it involves doing something contrary to other parts of the Act.    This is confusing and difficult to interpret. It is also very far from the clear direction given in the existing Disability Equality Duty.
Whilst all the groups protected by the public sector duty may at times benefit from different treatment, the issue is of qualitatively different importance for disabled people – and this needs to be clearly signaled on the face of the legislation, just as in relation to non-discrimination it has been clearly recognised. 
In increasing the emphasis on positive action for all groups and assuming the same provisions can apply to all, we risk losing the very distinctive and vital approach of the DDA.

The duty to make reasonable adjustments in relation to goods and services is an anticipatory one, owed to disabled people at large. Current legislation is clear that service providers should not just wait for a disabled person to experience a barrier before they make changes, they should think ahead and remove barriers proactively. The Bill does not make this clear and thus risks turning the clock back on this point. 

Establishing equality of opportunity for disabled people is more complex than for the other protected groups – that is why the DDA provided protection against disability-related discrimination. This is different from direct discrimination – for example an employer refusing to employ anyone because they have a stammer or a visual impairment. It is designed to deal with situations where disabled people are treated badly for a reason relating to the disability – for example a school excluding a pupil from lessons because of disruptive behaviour which is in fact linked to their impairment. A recent legal case – Malcolm v Lewisham – completely undermined this provision and only legislative change can restore disabled people’s rights. So we are pleased the Government has included provision against discrimination arising from disability and has removed the need for a comparator (see Clause 14) in line with RADAR’s recommendation. 

We have concerns, however, about the wording used in Clause 14. The concept of less favourable treatment for a reason ‘relating to disability’ is well understood, how the phrase ‘because of a disability’ will be interpreted is unclear and may lead to a narrowing of protection.  Also RADAR did not advocate putting an explicit knowledge requirement in this provision.  An employer/service provider will not discriminate, says Clause 14 if they could not reasonably be expected to know the person had a disability.  This could present a real obstacle to disabled people securing their rights and will require probing. We recommended the law make it clear that to establish disadvantageous treatment there is no need to show that the alleged discriminator knew about the individual’s disability – but that this issue might be relevant to the issue of justification.
Plugging gaps in protection

The Equality Bill helpfully extends rights in a number of areas. For example it:-

· Extends protection against direct discrimination and harassment to people who are either perceived to have a disability or who are associated with someone who has a disability. There are a number of cases where individuals experience discrimination because they are falsely perceived to be disabled. Friends, family and carers also suffer discrimination because of their association with a disabled person.  This plugs a real gap and is very welcome, although given the tortuous nature of the definition of disability using the new provisions on perception may prove extremely difficult. We recommend Government considers the approach of the Americans with Disabilities Act to discrimination by perception which covers people with conditions that may not be perceived to impair "major life activities," but which tend to attract prejudice and stigma nonetheless. 
· Extends protection against indirect discrimination to disabled people which may prove helpful in addressing certain kinds of group discrimination.

· Will enable regulations outlawing age discrimination in access to goods and services. Older disabled people need this provision to address blatant inequalities and discrimination in benefits, health and social care and other areas.

· Makes it easier for disabled people who live in homes with communal areas such as stairs and hallways to be able to use these areas by placing a duty on landlords and management companies to make alterations where this is reasonable. 

· Creates a single threshold for making reasonable adjustments – the DDA used several different thresholds depending on the sector, now there will be one threshold which will make it easier for people to get simple changes made by service providers to facilitate access.

· Allows political parties to do more to enable and support disabled people to seek selection for Parliament and other institutions by for example reserving places on every shortlist. Increasing disabled people’s representation in Parliament and other democratic institutions  is vital if we are to ensure greater attention  is given to the major disability dimensions of mainstream policy priorities, from child poverty to skills and increase disabled people and inspire greater trust in the democratic process among disabled people
We hope the Government will also use the Equality Bill to outlaw multiple discrimination and look forward to the forthcoming consultation.

Scope for improvement…
Does the Bill address the disability pay-gap?

The disability pay-gap refers to the fact that disabled men are paid 11 per cent less than non-disabled men, while disabled women are paid 22 per cent less than non-disabled men. Parliamentary questions and analysis by Conservative Disability Spokesperson Mark Harper MP have revealed that disabled people working in Government departments are being paid up to a third less than non-disabled colleagues.  This is an issue that has been sorely neglected and demands a high priority.  

It has been neglected because of chronically low expectations of disabled people. Until recently the goal of welfare policy was simply to get disabled people into a job – any old job – rather than focus on supporting people to build real careers.  

The root causes of the pay gap include low expectations, educational exclusion, lack of focus on boosting skills and labour market discrimination.  

Now the disability pay-gap is creeping onto the political agenda, what needs to be done?  The single equality duty for the public sector could help address it – it is a spur to public authorities to proactively root out institutionalised discrimination and promote equality of opportunity. The Code of Practice EHRC will draft to accompany it needs to emphasise action in this area. 

The Government could also examine RADAR’s recommendations for strengthening rights in education and employment which would contribute significantly to closing the pay gap. 

Outwith the Bill we need to speed up integration of skills and employment support to ensure disabled people emerge from the recession equipped to secure good jobs with decent pay. 

No significant change to the definition of disability

The Equality Bill retains the old definition of disability. RADAR would have preferred a complete overhaul drawing on the Disability Rights Commission’s recommendations in this area. While people with certain impairments are simply deemed to be disabled for the purposes of the DDA, most have to show they have an impairment which has a substantial, long term (lasting 12 months), adverse impact on their ability to carry out day to day activities.  Much tribunal time is wasted arguing how disabled someone is rather than focusing on the actual discrimination that may have taken place.   Someone who has an episode of severe depression which lasts less than 12 months and who cannot show it is likely to recur may be summarily sacked because of this and yet will have no redress under the DDA.  We would urge Government to take the opportunity to simplify the definition and remove the ‘long-term’ requirement or shorten it to 6 months as provided in the Americans with Disabilities Act.
Disabled children in schools have no right to auxiliary aids and service or to changes to physical features. It is claimed that the SEN system provides this yet without a statement (which fewer and fewer children have) there is no guarantee of getting the support you need, and many disabled children may not even be deemed to have ‘special educational needs’.  This omission serves to limit the educational opportunities of disabled children. Quite often the changes required may be low-cost and benefit the wider school community yet the law fails to provide these vital rights.  RADAR urges Government to consider the benefits for educational achievement and inclusion of giving disabled children the same rights as disabled students to auxiliary aids/services and changes to physical features.
Many stakeholders have called for equality legislation to outlaw the practice of asking irrelevant pre-employment medical questions of disabled job applicants. The Disability Rights Commission recommended such a change arguing that employers should only ask health questions when these are relevant and, to avoid discrimination, not until after an offer of employment has been made. We would urge Government to address this in the Bill.
The Equality and Human Rights Commission and Joint Committee on Human Rights have advised that the Equality Bill should be used to extend protection against disability discrimination to disabled people seeking employment in or employed by the armed forces with safeguards in relation to maintaining combat effectiveness.  RADAR strongly agrees. The effect of leaving the blanket exclusion in place will be to deprive the armed forces of much needed talent and limit the opportunities of disabled jobseekers and veterans without any rational justification. 
Voluntary work is an area where the law remains unclear.  Disabled people with what amounts to a ‘contract of employment will be protected, others will not.  The Government has said this area is covered by ‘facilities’, adding to the confusion.  Voluntary work is a vital route to work, gives people self-esteem and the opportunity to overcome isolation and contribute. Providers and individuals in protected groups need clear duties and rights not continuing uncertainty.

Enforcing equality- delivering real change

A strong public sector duty to promote disability equality is vital to dismantling institutionalised discrimination and delivering real equality.  

A major gain is that the Equality Bill explicitly refers to Ministers’ imposing specific duties on public authorities in relation to their public procurement functions. The absence of explicit provisions on this has diminished the role procurement can play in mainstreaming good practice and encouraging the private sector to take a more dynamic approach. If a company knows winning a contract is contingent on having a diverse workforce and strong disability equality policies that is a very powerful driver indeed.

The Disability Equality Duty has some very strong and positive requirements which cannot be lost in the drive to harmonisation.  For example the specific duties require public authorities to 

· draw up an action plan with the involvement of disabled people and to report annually on progress against it

· carry out equality impact assessments on key policies

Disabled people report that these are some of the strongest and most helpful provisions in the DED when you are attempting to hold public authorities to account and drive improvements forward. Although the detail of the specific duties will mainly be left to subsequent regulations the Government must commit strongly to retaining and building on these key planks of the DDA, or else the new duty risks having reduced impact.

A further concern with the drafting of the single equality duty is the fact that public authorities are apparently required only to have due regard to eliminating harassment which is unlawful under this legislation. This is a step backwards from the current Disability Equality duty which requires public authorities have due regard to the need to eliminate harassment of disabled people that is related to their disabilities – whether or not it is harassment specifically prohibited by equality or other legislation. The current DED enables action to eliminate the considerable harassment disabled people are subject to in daily life whether in school, at work, when receiving services, or at home and whether it is direct verbal abuse or comments which make people feel uncomfortable, intimidated or degraded. Some types of harassment may not qualify as ‘crimes’ or ‘unlawful conduct’ as such but their effects are highly pernicious. The Bill should make it clear public authorities must tackle all forms of harassment against disabled people and other protected groups.
Enforcement of the new single equality duty cannot simply be left to the EHRC; we need other levers to ensure it delivers. RADAR therefore wants to see an explicit duty on inspectorates and regulators to take authorities performance on equality into account when measuring their performance, as previously recommended by the Disability Rights Commission. 

On enforcing individual rights the Bill helpfully extends tribunals powers to make wider recommendations in employment cases. Currently they can only make recommendations that are of direct benefit to the claimant yet in most cases an employee who has been discriminated against will have resigned. The Bill will enable tribunals to recommend employers make changes to stop the discrimination and harassment happening again. 
Contrary to the Conservative motion’s proposition that tribunals are to be given too many powers, we contend that in relation to ending disability discrimination the Government should act to strengthen them further.  We call for tribunals to be empowered to order reinstatement or re-engagement in DDA employment cases. Given the extreme difficulties which disabled people encounter in gaining alternative employment especially in a recession this surely must be something Government can be persuaded to reconsider.
RADAR also has longstanding concerns about individual disabled people’s access to justice and ability to challenge discrimination particularly in goods and services cases.   Bringing a court case is often prohibitively expensive and complex by comparison with a tribunal case.  That is why so few disabled people have been able to bring goods and services cases under the DDA by comparison with the thousands who have brought employment cases in tribunal.  The Bill does nothing to address these barriers which allows widespread discrimination in service provision to persist. We reiterate the call for goods and services cases to be heard in tribunals.

We regret the absence of provisions for representative actions Representative actions by trade unions or other interested parties would provide a major boost to justice and enforcement, relieving disabled people of the risk and stress of bringing the claim themselves and securing redress for a larger group of people. We hope Government will consult on this speedily.
Further, a range of barriers face disabled children and their parents seeking redress in education cases which are not addressed by the Bill:

· Disabled children cannot bring a DDA case; they must rely on their parents – regardless of their age, maturity and other factors.  Where the ‘parent’ is a local authority they are unlikely to take action where it is they who are discriminating against the child.

· Should a school be found guilty of discrimination against a child who has now left the school there is no provision for financial compensation even if that would be the only way of making amends (for example a parent might need to pay for extra lessons to help a child catch up).  

· Any appeal against a permanent exclusion which a parent alleges is contrary to discrimination law must be appealed to an independent appeal committee established by the Local Education Authority. These panels are neither legally qualified nor legally chaired, and appear to have limited training. This is of considerable concern given that they are dealing with a child being deprived of their education.  Admissions cases are also dealt with outside of the tribunal system by admission appeal panels which are of similar composition. There is a burning need to move these cases to the SENDIST.
Conclusion

The Equality Bill has the potential to deliver stronger equality legislation for disabled people which in turn will benefit business and our economy.  However we must make sure there is no regression on or watering down of the distinctive aspects of the DDA which are so key to delivering equality for disabled people and we would urge Government to take the opportunity to close the many gaps in protection that remain.  We need to insist on a robust public sector duty and a drastic improvement in enforcement and access to justice.   The more the Bill delivers in these areas, the bigger the benefits for individuals, families and business.  RADAR will not rest until disabled people can rely on comprehensive anti discrimination legislation that is easy to enforce.  
About RADAR

RADAR is a pan-disability organisation led by people experiencing ill health, injury or disability.  Our vision is a just and equal society whose strength is human difference.  Our mission is to support individuals, networks and policy-makers to do things differently.

With a membership of over 1,000 individuals and organisations across the UK and partnerships across the public and private sector, we are a powerful, positive movement for change.  We are working for: greater freedom and choice in family and home life for all those affected by disability, an end to disability poverty and more people with ill health, injury or disability in leadership positions.
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